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Church Rock and Crownpoint) is tribal trust land or allotted land, and almost all of the 
people living in the community surrounding the HRI project are Nav~o. HRI should not be 
allowed to circumvent federal jurisdiction based on one small quarter section of land. 

Very truly yours, 

NORDHAUS, HALTOM, TAYLOR, 
TARADASH il FRYE, LLlJ 

J\'oi (. 52../)1

Jill E. Grant 

Attorneys for the Navajo Nation 

cc: 	 James R. Bellis 

Asst. Attorney General, Navajo Nation 


Bennie Cohoe 

Executive Director, Navajo Nation EPA 
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EDUCATION 
Totat enrollment by school (Fall 92): 

Enrolled~ 
Church Rock Elementary ScM. 294 
Gallup High S~Mccl 389 
JFK Middle School 213 
Wingate Elementary School 72 
Wingate High S~hool 72 

No enrollment figures provided for the ehu rcn 
Rock Head start Center, Indian Village Head start Center 
and Church Rock Homebasa, 

COMMUNICA T/ONS 

ReQular TV reception; stations received: 


Call Letters ~ 
KOAT Albuquerque, NM 
KRQE Albuquerque. NM 
KOB Albuquerque, NM 
KNME Albuquerque. NM 

Clear AM raelio stations received: 
Call Letters ~©[J:Q[wOO©G=G KYVA Gallup, NM 
KGAK Gallup, NM

CHAPTER KTNN Window Rock, ;.z 

Clear FM raelio stations received: 
Navajo name: Kin!ilSO~ sinilf Call Letters T9W~ 
Interpretation: Group ot yello," houses KKOR Gallup, NM 
Population: 1960 Census: 1.622 KQNM Gallup, NM 

1990 Census: 1,664 KGLX Gallup, NM 
1993 Estimate; 1 ,742 

Estimated land 5i.,.. 5Z,71$.15 Acres NI!WSPdper (~ceived within the Chapter: 
Lanel Managflmenl DlslriCt : 16 Name of Paoor ~ 

The independent Gallup, NM 
Navajo iimes Window Rocl<, ;.z 

,GOVERNMENT 
Number of Chapter NTC elelega/els): 2 
Dfllegate(s) shareel with: CIVIC 

ere;d Springs Churches: 
Number of police olficer(s): Name of Church 
Navajo Pofice elistrir:t office covering Chapter: Catholic Church 

Crownpoint Dis/tiel Christian Reform 
Tribal office, that pro.".;de scrv;e;os within Ch_ptQf: Penld~o.tal 

Dept. of Employment and Training Church of God 

Child Development 

Division of Social Services 
 Indigenous: ,. ,
community Health Repr~senlQlivt:t Traditional NaVajO Religion 

Dept ot Behaviorat Health Native American Church 


MEDICAL COMMERCIAL 
Hospitalls) ana ciinic(s) where most Chapter people 90 ; Available establishments in the Chapter; 

Hospital Town 1Gas Station 
Gallup Indian Medi,al Center Gallup, NM Co""v~ niPl"lt ~tores 2 r ,

Resta~rant 
Town~ Trading Post 

Fort Wingate Dental Clinic FI. Wingate, NM Laundromat 
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_.-lURCH ROCK CHAPTER (Continued) A tand use plan has been develop"d with 
technical assistance from Southwest land ,'<asearch, 
and development according to the plan is being 

"RANSPORTA rlON ,,,emoted and pursued, 
Paved roads through the chapter area: 

Interstate 40 This Chapter information was ucdaled by: 
Stati ot New Mexice Route 566 
U, S Historic 66 

t:I.aalt 
Charles Damon, II: e

iele?hooe NQ 
sc 505·SS-5:149 

fjistanc{1S to: 
Agency: Crownpoint 
Window Roei< 
Gallup, NM 

47 miles 
34 miles 
10 miles 

MAJOR EMPLOYERS 
Irdian Plaza 18 
T~ompson's Store 6 
Rehoboth Christian School 26 
Thrittway 2 
I'i.d Rock Stale Pari< 17 
Church Rock School 1S 
Church Reck Mine 2 
Pre-Schools 13 
Navajo NalioI'\lCha~.r Officials 21 
Meridian Oil Co, 39 
Hamilton Construaion Co, 25 

~OCAL NATURAL RESOURCES 
Sand e,., Gravel 
Uranium 
Coal 
Scenery (tou nsm) 

, 'OMMI.JNJTYICOOPERA TIVE FARMING 

None, Estimateo numl:Jer olfamily farms: 44 


FfIEF OVERVIEW OF CHAPTER 
, The Church Rock Chapter House is located east 
of the Indian Village near the junction of State Route 566 
',d Ihe old U, S, Rcute 66, generally five miles east of 
! allup, New Mexice, The Indian Village HOUSing located 
'", the Churc~ Rock Commun~y was once used to house 
employees from the Ft. Wingate Army Depol during 
: 'erid War II, 
i Church Rock Chapter has 10 units 01 tO\ll rent 

NHA housing east of the chapter house: 60 more units 

ore localed west of Slate Route 566, The chapter with" 

I f::W ~ome land for a sub-division at the SundaMce area. 
I Some of the remote areas 01 the community 
have archaeological significance such as ancient 
I,,";,ings, Kiva circles and remnants of Anasazi dwellings, 
I II1d within the Church Rock Chapter consists 01 
L,tlerent ownership stalus, whereas other communilies 

• lotally trust lands, 8eing located adjacent 10 Red 
~ ck State Park and the CilY of Gallup enables the 
r,apter 10 generale revenu<:s through various activities 
and prOVides some access to employment for chapter 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 


75 Hawthorne Street 

San Francisco, CA 94105-3901 


OFFICE OF TH E 
REGIOIriI.&L ADMINISTRATOR 

Mark E. Weidler, Secretary 

New Mexico Environment Department 

1190 St. Francis Drive 

P.O. Box 26110 

Santa Fe, NM 87502 


Dear Mark' 

Thank you for your response to my February 11, 1997 letter regarding the proposed in· 
situ uranium nllning project of Hydro Resources, Inc. (HRI) at Church Rock. New Meldco. In 
this letter. I want to follow up on our conversation at the All-States Meeting, address the issues 
raised in your recent letters and talk about the next steps that we should take. 

Before discussing your specific points, let me express my deep concern that NMED 
believes that EPA's actions are contrary to the intent of Congress and recent court decisions, and 
that EPA may be inappropriately interfering with NMED's issuance of a state permit pursuant to 
state law. 1want to reassure you that EPA is as committed as NMED to following Congressional 
direction and applicable court decisions. Further, our focus over the last several years has been 
on the requirements of the federal Safe Drinking Water Act (SDWA). We have Dot questioned 
NMED's independent authority or obligations to issue a permit to HRl under state law. 

What I believe we have is a basic disagreement about what Congress and the couns have 
said. As explained in the enclosure to this letter, EPA does not share NMED's interpretation of 
the federal case law. We believe the federal court decisions that NMED cites did JlJll resolve the 
status of Sections 8 and 17 but rather have indicated that the Indian country status of land within 
the Executive Order 709n44 area is to be determined on a case by case basis. Accordingly, from 
our perspective, EPA's actions are fully consistent with federal law and Congressional intent. 

You have also indicated that the Indian country status of Sections 8 and 17 was 
adjudicated in the context of NMED processing HRJ's pennit application for Section 17 and in a 
state court decision concerning water rights. As explained in the enclosure, it appears that the 
NMED hearing officer recognized that her opinion as to Section 17 pertained only to NMED's 
aUlhority under state law and was not binding as to the fMeTal SDWA. Further. the hearing did 
not address the status of Section 8. However, to the extent NMED interprets that decision as 
applying to EPA, under well established federal case law concerning Indian rights, neither the 
NMED pennitting decision nor the state court water rights decision binds the federal government 
since it was not a party to the proceedings. 
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For these reasons and those explained in my last letter. EPA's position remams that HRl 
must obtain its federal SDWA permit for Section 17 from EPA, not NMED. Although EPA 
believes thaI Section 17 clearly is Indian country. we have also cited a second basis for EPA 
permitting HRI's proposed project on Section 17 under the federal SDWA •• EPA's retained 
authority to issue permits on disputed lands. Our decision to treat the status of Section 17 as in 
dispute does Illll require NMED to concede jurisdiction. nor does it.&WJ1 the Navajo Nation 
jurisdiction. Rather. EPA has determined only that there is adispute such that EPA will issue the 
permit until the status of Section 17 is resolved. 

Additionally. EPA has determined that a dispute existS regarding the Indian country status 
of Section 8. and. therefore. HRI must obtain its federal SDWA permit for Section 8 from EPA as 
well. A3 I indicated in my previous letter. EPA was not ready to conclude thaI a diqlUte existed 
based simply on the assertion of the Navajo Nation. However, after carefully reviewing the 
materials submitted by the Navajo Nation and NMED. EPA believes the Navajo Nation has 
presented subSllllllial i1Sguments to support its claim that Section 8 is within Iodian country. (See 
the attachment for further analysis.) EPA would not be discharging EPA's trust responsibilities to 
the Navajo Nation if we were to ignore the information submitted by them. Consequently. given 
the different positions of NMED and the Navajo Nation. EPA is treating the status of Section 8 as 
in dispute. Clearly. it would have been much preferable if the Section 8issue had been brought to 
EPA's attention prior to NMED issuing apermit. Nevertheless. that did not happen. and EPA has 
an obligation to exantine the status of Section 8 when requested by the Navajo Nation. I want to 
emphasize. though. that EPA has not taken a fmal position on the Indian country status of Section 
8. only that the status is in dispute. 

You have indicated that NMED believes that EPA's retention of permitting authority is 
inapplicable because NMED has the clear authority to regulate all VIC wells outside the formal 
boundaries of the Navajo Reservation. From our perspective. however. it is that very authority 
under the federal SDWA that is in dispute. Funher. it is EPA's position that the VIC regulations 
do authorize EPA to retain p~rmitting authority in cases like this. The regulations at issue. 40 
CFR Part 147. subpart HHH. were specifically promulgated for Indian country and clearly stated 
EPA's intent that EPA would retain SDWA permitting authority over disputed lands. Unlike the 
type of dispute you referred to between two states and a private party (where EPA would not get 
involved). EPA has a direct and vital interest where Indian tribes and the federal SDWA are 
involved. 

I would like to reiterate that EPA has never indicated that our authority under the SDWA 
would prevent NMED from issuing a permit to meet applicable state requirements. I remain 
willmg to work closely Wim you to I,;oordinate our permiu and am a little puzzled by your 
perception that EPA is unwilling to do so. Given the overlapping technical and policy issues for 
the Church Rock. Crownpoint. and Uoit 1portions of HRI's proposed project. EPA has made 
several written and oral requests to arrange meetings with NMED. but your staff has not taken us 
up on our offers. I would like to start these discussions as soon as possible. 

With respect to pursuing discussions on joint permitting. you asked me to clarify why EPA 
concluded that it did not make sense to pursue that path at this time. There are several reasons. 
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which I am happy to review. First, you may remember that a major premise of pursuing a joint 
permitting approach was that there would be a three-way agreement between NMED, EPA. and 
the Navajo Nation, so that the three sovereigns would not devote substantial resources to an 
agreement only to have it challenged in coun by one of the parties. ~ I stated in my previous 
letters, the Navajo Nation did not believe that it was in its interest to engage in this effon. 
Without the participation oCthe Navajo Nation, the jOint permit approach wuuld nul ;u;hicyc the 
goals we set out. 

Second. as my staff has discussed with NMED stafi on several occasions, EPA did not 
believe that jOint permitting could provide the substantial benefits that NMED anticipated. Given 
the heightened level of concern that HRI's project has generated. we thought that it would be 
difficult to eliminate the potential for someone to chaDenge the permit in EPA and NMED appeal 
proceedings on both jurisdictional and technical grounds. If the agencies or courts reached 
different conclusions on the jurisdictional issue, we would be in the untenable position of having 
conflicting versions of the "same" permit. In addition. in order to implement the permit. it would 
be necessary to know which provisions were enforceable by EPA under the SDWA and which by 
NMED under state law. For these and other reasons. it seemed to us that joint permitting was not 
likely to reduce significantly jurisdictional conflicts. 

Third. I have been pessimistic about the likelihood of our agreeing on a joint permitting 
approach to this problem. Despite a number of attempts, NMED and EPA had made little 
progress in this area. In addition. NMED staff seemed to believe that having HRI submit a permit 
application to EPA infringed on New Mexico's jurisdiction. even though it is the company, not the 

"- State. which would submit the application. Moreover, under any of the approaches that EPA and 
NMED have discussed, HRI must apply to EPA for a SDWA VIC permit. Given all of these 
factors, I Ihoughtthat it would be be~l LU begin the EPA permitting pro(;css now. 

EPA. therefore. is informing HRl of the need to submit aSDWA permit application to 
EPA for its proposed project on Section 8 and. as preViously requested. for Section 17. To the 
extent we can, we will use the information already submitted to NMED. However. some type of 
application is a legal prerequisite for federal law as it is for state law. Whether EPA and NMED 
proceeded under a joint .Q.[ dual permitting approach. HRI would need. as a matter ofIaw. to 
submit a SDWApermit application to EPA This course of action does not preclude the 
possibility of an agreement later. If NMED is still interested. EPA is willing to engage in further 
legal discussions with NMED and the Navajo Nation concurrent with the start of our permitting 
process. 

I realize that requiring a federal permit for Section 8 will be disruptive to some degree. 
especially since NMED and HRI have assumed until recently that the NMED-issued permit would 
be effective for the purposes of the federal snwA. However. since HRI must still obtain a 
license and other approvili from the Nuclear Regulatory Commission. the Bureau of Indian 
Affairs, and the Bureau of Land Management before it can operate. I am optimistic that EPA can 
assure compliance with the SDWA and act in a timely manner, especially with your cooperation. 
Moreover, I will be asking HRI to meet with EPA tD discuss the schedule for reviewing HRI's 
permit applications for Sections 8 and 17. 
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HRl's proposed project involves a number of complex legal, policy and technical issues 
that cannot be resolved by a continuing exchange of Ieners. Whatever permitting scheme will be 
in place, all of the agencies will need to work together. I hope you will cooperate with me to 
make the transition to EPA SDWA permitting for Section 8 as smooth as possible to minimize the 
impact on HRI. To meet our mutual goal of ma.yimizjng environmental protection, our staffs (and 
the Navajo Nation EPA) need to start talking about the permits for HRl's proposed project. 
Apart from Church Rock, EPA is reviewing the permit application for Unit I, and will need to 
coordinate with the Navajo Nation EPA and NMED. Therefore, I am again asking my staff to 
arrange. m""ting betw""n Region 9, NMED. and the Navajo Nation. 

Please don't hesitate to call me if you would like to discuss this maner further. Ifyour 
staff has any questions, please have them contact Jim Wa1Icer at (415) 744-1 R33 on technical 
issues, and Greg Lind at (415) 744-1376 for legal questions. 

Yours; 

Felicia A Marcus 
Regional Administrator 

Enclosure 

cc: 	 Bennie Cohoe 
Executive Director 
Navajo Nation EPA 

James Bellis 

Navajo Nation DOJ 


Jerry Clifford 

Acting Regional Administrator 

EPA Region 6 


T 
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ANALYSIS OF JURISDICTIONAL ISSUES REGARDING 
HRI'S CHURCH ROCK PROJECT 

Hydro Resources. Inc. (HRl) proposes to conduct in-situ uranium mining at three locations 
in nonhwc~t New Mexic;o ncar the boundary of th~ formal Navajo R~crvation - Church Rock, 
Crov.npoint, and "Unit I" (also near Crownpoint). HRI's project requires an underground injection 
control (UIC) permit issued under the federal Safe Drinking Water Act (SDWA). The proposed mine 
site at Church Rock is located on the fonoWing contiguous sections w:Ithin Township Sixteen North, 
Range Sixteen West, New Mexico Prime Meridian: Section 8 (the southeast quarter) and Section 17 
(the north half). 

In 1983, the State of New Mexico Environment Department (NMED) received primacy to 
administer the VIC program under the federal SDWA NMED's primacy does not extend to Indian 
country. In October 1988. EPA promulgated supplemental federal VIC regulations (40 CFR Part 
147, subpart HHH) that applied to all Indian country in New Mexico, as well as Navajo Indian 
country in Arizona and Utah. The preamble to the final rule establishing the federal VIC program for 
Navajo Indian country states that when there is a dispute regarding the Indian country status of an 
area, EPA retains permitting authority under the federal SDWA. and, "pending the resolution of 
jurisdictional di.~putes. EPA will implement the Federal UIC program for [the] disputed lands." 53 
Fed. Reg. 43095.43097 (October 25.1988). 

In 1989. NMED approved a Discharge Plan (UIC permit) for HRI's project on Section 8. 
HRl was also required to obtain a Temporary Aquifer Designation (TAD) from NMED because it 

.planned to inject into an underground source of drinking water (USDW). Under the Memorandum 
of Agreement betwcen U.S. EPA Region 6 and New Mexico, which set the responsibilities and 
procedures for administering the VIC program, EPA had to approve all TADs. EPA Region 6 
approved the TAD for HRl's project on Section 8 on June 21, 1989. 

In September 1992, HRl applied to NMED to amend the Discharge Plan for Section 8 to 
include the proposed operations on Section 17. In April 1993, NMED sought approval to extend the 
existing TAD into Section 17. However, because EPA determined that Section 17 is Indian country, 
EPA Region 6 did not approve the TAD extension. informing NMED and HRI that HRl should apply 
to EPA Region 9 for federal SDWA permits and any required aquifer exemptions. In August 1995, 
after a hearing on the proposed amendment to the Discharge Plan, NMED again asked EPA Region 
6 to approve the extension of the Section 8 TAD to Section 17. Region 6 again informed NMED 
that because Section 17 is Indian country, HRl must obtain the permit and aquifer exemption for the 
purposes of the federal SDWA from EPA Region 9. 

In October 1996. in the context ofNMED's reviewing HRl's application to renew the original 
Discharge Plan for Section 8, the Navajo Nation objected to NMED's approval of HRl Discharge 
Plan for Section 8 because, according to the Navajo Nation. the land is within a dependent Indian 
community (therefore within Indian country) and outside the jurisdiction of NMED. The Navajo 

1
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Nation also requested that Region 9 process any permit applications for HRI's project under the 
federal SDWA 

In response to EPA's position on Section 17 and the Navajo Nation's claims regarding the 

status of Section 8, NMED has assened that it believed that both Sections 8 and 17 have been 

detennincd Il2! to be Indian ..ountry under the holdings in recent federal court case and pursuant to 

the nilings of a state coun and a state administrative proceeding. The fonowing discussion reflects 

EPA's analysis of the jurisdictional status of Sections 8 and 17 under the holdings ofrecent federal 

coun decisions and the elfect of the State coun decision anu the ruling' in the administrative 

proceeding, respectively. 


THE INDIAN CQUNTRY STATUS Of- CHURCH ROCK 

The jurisdictional history of the land around Church Rock is complex. Originally this area was 
not pan of the formal Navajo Reservation as established in the 1868 Treaty and subsequent Executive 
Orders (EO). In 1907, at the prompting of the Superintendent of the Navajo Agency, President 
Roosevelt issued EO 709, which withdrew from the public domain approximately 1.9 million acres 
"as an addition to the present Navajo Reservation." Executive Order 709 (1907). The area described 
in EO 709 was subsequently modified by EO 744, with the entire area referred to as the "EO 7091744 
area_II 

The express purpose of adding the EO 7091744 area to the Navajo Reservation was to 
provide allotments to "landless" Navajo Indians living outside the formal Reservation and to protect 
these Navajos from the depredations of non-Indian settlers. Nonetheless, EOs 1000 (1908) and 1284 
(1911) restored unalloted lands in the EO 7091744 area to the public domain. In a recent case, the 
U.S. Court of Appeals for the Tenth Circuit ruled that EOs 1000 and 1284, which were hased on a 
loint Resolution of Congress, disestablished (also referred to as "diminished", "terminated" and 
"canceled") the boundaries of the EO 7091744 area as an addition to the Navajo Reservation. 
Plttsburg & Midway Coal MininC Co. v. Yazzie, 909 F.ld 1387 (lOth Cir.), eert. denied, 498 U.S. 
1012 (1990) (Pittsburg & Midway D. 

The issue before the Tenth Circuit in PjttSburg & Mjdway I was whether the Pittsburg & 
Midway mine is within Indian country (and thus subject to the taxing power of the Navajo Nation) 
because it is within the EO 7091744 area. The Tenth Circuit held that EOs 1000 and 1284 had 
disestablished the reservation boundaries described in bOs 709 and 744 and none of the land in the 
EO 7rJ)1744 area is within Indian country simply by being within the boundaries of the EO 7091744 
extension to the Navajo Reservation. At the same time. however, the Tenth Circuit held that much 
of the land in the EO 7091744 area meets the definition of Indian country, remanding the case back 
to the District Coun to determine if the mine consists of allotments or is within adependent Indian 
community. There is no land held in trust for the benefit of the Navajo Nation ("tribal trust land") 
at the Pittsburg & Midway mine. 

2 
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In a subsequent decision, Pittsburg & Midway Coal Mining Co. V. Watchman, 52 F.3d 1531 
(10th Cir. 1995)lPjttsburg & MidWay ID, djsrnissed with prejudice, No. CIV 86-1442M CD.N.M. July 
10, 1996), the Tenth Circuit held that approximately 47% of the mine is within Indian country 
because it is located on individual Indian allotments. The court also found that the entire mine might 
be within Indian country because it is within a dependent Indian community, even though 
approximately 40% was privately owned. The Tenth Circuit set out a four part test for determining 
the existence of a dependent Indian community and again remanded the case back to the District 
Court to make such a determination. The Tenth Circuit also expressly held that the private ownership 
ofmineral rights on land that is otherwise Indian country does not change the Indian country status 
of that land. IlL at 1542. . 

Because HRl's entire project (Church Rock, Crownpoint, Unit 1) lies within the boundaries 
of the EO 709n44 area, the Indian country status of the project is affected by the Tenth Circuit's 
decisions in the pimhIJrg & Mjdway case. Because the history of Sections 8 and 17 is different and 
because that history affects their status, the Indian country status of each Section is discussed 
separately below. 

Section 17 

In June 1929, the Santa Fe Pacific Railroad Company conveyed Section 17 by deed (in a total 
conveyance of approximately 42,000 acres) to the United States in trust for th~ benefit of the Navajo 
Nation. Santa Fe had owned Section 17 before the President had created the EO 709n44 area as an 
extension of the Navajo Reservation. In the deed, Santa Fe reserved the mineral rights and a surface 
easement to conduct any mining. In 1959, the Navajo Nation and Santa Fe executed a "Surface 
Owner's Agreement" that set out the terms and conditions on how Santa Fe would conduct mining 
operations on the land conveyed in the 1929 deed. HRl now owns the mineral rights for Section 17. 

Most of the disagreement about the Indian country status of Section 17 stems from different 
understandings of what the Tenth Circuit meant in Pittsburg & Midway I when it held that the EO 
7091744 area had been disestablished. The position of NMED seems to be that no land within the 
EO 7091744 area can be considered "reservation." EPA believes that this is not the holding of 
Pimburg & Midwav I or consistent with other Tenth Circuit and Supreme Court decisions. 

The Supreme Court and the Tenth Circuit have long held that land held in trust for the benefit 
of Indian tribes (tribal trust land) is Indian country. Oklahoma Tax Commission v. Sac and Fox 
ful.iQn,_ U.S._, 113 S.Ct. 1985 (1993); Qklahoma Tax Commission v. Citizen Band Potawa!omi 
IndjanTribe ofOklahoroa, 498 U.S. SOS (1991); United State y John. 437 U.S. 634 (1978): l!.ni.teQ. 
State v. McGowan, 302 U.S. 535 (1938); Cheyenne-Arapaho Tribes v. Qklahoma, 617 F.2d 665 
(lOth cir. 1980). According to the Supreme Court, the key is not whether the land was formally 
d""ignalc:d a "rescrvation," but whether the land had been "validly set apart for the use of the Indians 
as such." POlawalomj, 498 U.S. at 511 (quoting 1Qlm). 
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Pittsburg & Midway I did not change the law regarding tribal trust land in the EO 7091744 
area. In fact, the Tenth Circuit noted that a large amount of the land in the EO 7091744 area was 
Indian country, but not because it is within the boundaries of EO 7091744 since those boundaries had 
been disestablished in 1911. Instead, only land that had been "validly set apart" by other means -
other than simply being within the EO 7001744 area -- could be Indian country. The act of the United 
SlaU::<i tu..illj; Sc:<;tiOll 17 iuto trwst fur the benefit uf the Navaju Natiun (~ ~howll iu the 1929 Deed) 
establishes, m:ir.!.lA~, that the land has been "validly set apart" for the Navajo Nation. 

NMED has correctly emphasized that CongressIOnal intent is crucial in detertnining whether 
any pared ofland is Indian country. In PittsbuTJI' & Midwav I, the Court heJd that Congress intended 
to disestablish the EO 7(1)1744 area as a reservation, returning surplus, unalloted lands to the public 
domain. In response to the Navajo Nation's argument that the EO 7091744 area remains 
predominantly Navajo, the Court stated that "it is not going to remake history and declare a defacto 
reservation in the face ofclear congressional intent to the contrary." Pittsburg & Midway I, 900 F.2d 
at 1420. The "Clear congressional intent" that the Court referred to was the intent of Congress in 
1911, as exhibited in the Joint Resolution, to disestablish the area as an extension of the Navajo 
Reservation. The Tenth Circuit did not hold that tribal trust land within the former EO 7091744 area 
could not be Indian country; in fact, the issue of tribal trust land was not before the court. Instead, 
the Court held that no land within the EO 7091744 area could be Indian country merely because it 
falls within the boundaries of the EO 7091744 area. 

For the purposes of the current statusof Section 17, the relevant Congressional intent is found 
in the Second Deficiency Act of 1928, which appropriated funds for the purchase of "additional land 

- and water rights for the use and benefit of Indians of the Navajo Tribe." (45 Stat. 883, 899-900, May 
29, 1928)(the 1928 Act). The Act also directed that title "shall be taken in the name of the United 
States in trust for the Navajo Tribe," but alIowed, "in the discretion of the Secretary of Interior," that 
the Secretary purchase the "surface" only. Correspondence dated prior to the enactment of the 1928 
Act, as well as the legislative history of the Act, indicates clearJy that Congress intended to set apart 
land for the use and benefit of the "Navajo Tribe" and that the Navajo Nation, the Departmem uf 
Interior and Congress contemplated that Santa Fe land would be purchased with the funds 
appropriated under the 1928 Act. Correspondence dated subsequent to the enactment of the 1928 
Act also demonstrates that under the authority of the 1928 Act the Secretary of Interior did, in fact, 
purchase the land descn'bed in the June 14, 1929 deed, including Section 17, from Santa Fe to be held 
in trust for the benefit of the Navajo Nation. 

The 1929 deed, the 1928 Act and the correspondence concerning both the deed and the Act 
demonstrate that Section 17 is Indian country. Congress appropriated money with the intent to set 
apart land for the use and benefit of the Navajo Natiort, and it is clear that the Secretary ofInterior 
purchased Section 17 and the other land conveyed in the 1929 deed with the funds that Congress 
appropriated under the 1928 Act. The fact that Congress intended in 1911 to disestablish the EO 
7091744 area does not affect the intent of Congress 17 years latter to create Indian country for the 
use and benefit of the Navajo Nation. Moreover, the fact that a private party reserved the mineral 
rights on Section 17 does not change the Indian country status of Section 17. 
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Section 8 

The jurisdictional status of Section 8 is less clear since HRI owns the land in fee simple. 
Section 8 is not within a formal reservation, nor is it tribal trust land or an allotment. It could be 
within Indian country, therefore, only if it is within a dependent Indian community. Determining 
whether a area is within a "dependent Indian community" is adetailed factual and legal inquiry. 

When Congress codified the term in 1948, it did not define what it ·meant by "dependent 
Indian community." However, in httsbure & Midway n. the Tenth Circuit adopted the following 
test for determining whether an area was a dependent Indian community: 

(1) whether the United States has retained "title to the lands which it permits the Indian to 
occupy" and "authority to enact regulations and protective laws respecting this territory."; (2) 
"the nature of the area in question. the relationship of the inhabitants in the area to Indian 
tribes and to the federal government. and the established practice of government agencies 
toward the area, "; (3) whether there is "an element of cohesiveness ... manifested either by 
economic pursuits in the area, common interests, or needs of the inhabitants as supplied by 
that locality."; (4) "whether such lands have been set apart for the use. occupancy and 
protection of dependent Indian peoples." 

Pittsburg & Midway II. 52 F.3rd at 1545. The court also stated that before evaluating these four 
factors. a court should determine the appropriate community of reference for the evaluation, focusing 
on the status of the area within the context of the surrounding area. A recent decision from the U.S. 
Coun of Appeals of the Ninth Circuit stated that the "purpose of developing a multi-factored 
analysis" is to determine whether. in a broad sense. the federal government has set aside the area for 
Indians and provides "supenntendence" over the area. Yukon Flats School Dis!. v. Vc;metir: Tribal 
Q.Qil. 101 F.3d 1287. 1293 (9th Cir. 1996). 

EPA reviewed the information supplied by the Navajo Nation and NMED under the test set 
forth by the Tenth Circuit. While the Navajo Nation presented Significant arguments in support of 
its claim that Section 8 is within a dependent Indian community, EPA does not have enough 
information to make a final determination on many of the factors in the Pittsburg & Midwa.y test at 
this time. For example, although Section 8 is privately ovmecl (by HRI). title to a majority of the land 
in ~ Church Rock area is held in trust by the U.S. for the Navaio Nation or members of the Tribe. 
Moreover. while the State of New Mexico provides some governmental services (roads, schools). 
the federal and Tnbal governments provide most services to the people at Church Rock because they 
are Native Americans. And while the community i.e; overwhelmingly Navajo. there are some non
Indian interests in the area also. Finally. it could be argued that the actions of the federal government 
over the last 90 years indicates that the area around HRI's proposed projeCt at Church Rock has been 
set apart for the Navajo Indians. However. at this point it is unclear whether privately-owned land 
would be considered pan of the Indian community or that the federal government's actions affected 
the private land's status. Therefore. EPA concluded that the Indian country status of Section 8 is in 
di.e;pute. 
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THE EFFECT OF THE STATE COURT DECISION AND NMED'S ADMINISTRATIVE 
DECISION 

~ an initial legal matter, because the federal government was not a party to the state court 
litigation or to the state administrative hearing. it cannot be bound by either decision. SG Drumond 
v. United States. 324 U.S. 316 (1945). Federal courts have been especiaJly vigilant in following this 
rule oflaw in the conteX1 of Indian rights and property. SGUnited States v. State ofWashjngtgn, 
459 F.Supp. 1020, 1084 (\V.D. Wash. 1978). 

Moreover, EPA has an additional duty to review independently the status of Sections 8 and 
17. The federal government. including EPA., ha.~ a trust obligation to the Navajo Nation to ensure 
that both the members and the resources of the Tribe are protected. The trust obligation requires a 
high standard of care on the part of the federal government, and EPA cannot delegate its trust 
obligation nor simply defer to the actions of others in carrying out its responsibilities. In fact, this i< 
pan of the rationale behind the legal doctrine that the federal government is not bound by decisions 
involving Indians where it is not a pany. ~ State gfWa.c;hjngton, 459 F.Supp. at 1084.) In the case 
of HRl's proposed project, EPA must consider the factual and legal information submitted by the 
Navajo Nation, NMED, and HRI. ~ discussed above, EPA believes that the information clearly 
shows that Section 17 is Indian country and that the Indian country status of Section 8 is in dispute. 

The State Court Decision 

The state court decision that NMED has referenced -- United Nuclear COij!oration v. 
Martinez et a1. (No. CV 92-72)(NM Ct. App. 1996) -- involved an application of a private pany, 
United Nuclear Corporation (UNC), concerning water rights that arose under New Mexico law. The 
New Mexico State Engineer denied UNC's application because UNC's declared water rights are 
insufficient to support the application. In the same proceeding, the Navajo Nation filed a Motion to 
Dismiss because the application concerned water rights located on Sections 17 and 8, and therefore. 
according to the Navajo Nation, within Indian country. State District Judge Rich upheld the State 
Engineer's denial ofUNC's application because UNC's water rights were insufficient. Judge Rich also 
denied the Navajo Nation's Motion. holding that Sections 8 and 17 were Dot within the Navajo 
Reservation nor were not Indian country, and therefore, the State Engineer had the authority to act 
on UNC's application. 

Although not binding on the federal government, the state court decision and the 
administrative hearing officer's ruling could provide guidance for reviewing the status of HRI's 
proje\;t. However, the court did not discuss why it found that Sections 8 and 17 are not Indian 
country, did not refer to any of the facts regarding the status of either section oc to any case law, and 
did not analyze the Pittsburg & Midway (or any other) factors. Moreover, the decision as it relates 
to the Indian country stalu,s of Se<;tiOliS 8 and 17 may be moot: the petitioner lost on the merits at the 
trial level and voluntarily withdrew its appeal. 
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NMED Administrative Decision 

NMED has also assened that the Hearing Officer in the administrative proceeding to amend 

HRJ's Discharge Plan dedded that Sections 8 and 17 were not within Indian country and that NMED 

had the authority to issue a permit for HRl's project. The Navajo Nation fil".d a Motion to Dismiss, 

assening that NMED lacks authority to issue a permit under the SDWA and is preempted from 

issuing a permit under state law ~ause Section 17 is Indian country. The Hearing Officer denied 

the Navajo Nation's Motion and determineo.d that NMED had the authority to approve an amended 

Discharge Plan; the Secretary ofNMED adopted the Hearing Officer's findings. The Navajo Nation 

appealed NMED's decision to the State of New Mexico Water Quality Control Commission, but the 

Commission denie.d the appeal and upheld the action of NMED. 


Ahhough not legally binding on the Agency, EPA has reviewed the Hearing Officer's rulings 
(and briefs ofNMED and the Navajo Nation) to understand the issue beUer. The Hearing Officer 
did analyze the Indian country status of Section 17 (the status of Section 8 was not at issue), finding 
that Section 17 is not Indian country ~ause Pittsburg & Midway I decision held that tribal trust 
land, including Se.;tion 17, in the EO 7091744 area was not Indilln country; the mineral estate and 
surface easement on Section 17 were not Indian country ~ause they are owned by a private, non
Indian company, and there was no ev.idence ofCongressional intent to show that the "surface estate" 
was validly put into Indilln country status. For the reasons stated above, EPA believes that the 
Hearing Officer's analysis does not adequately address the holding' in Pittsburg & Midwav or other 
relevant federal Indian law regarding the status of Section 17. In addition, it appears that the Hearing 
Officer did not have the relevant infonnation regarding the intent of Congress concerning the 
purchase of Section 17 (i.e. the 1928 Act) when she made her rulings. Ultimately, the ruling does 
not answer the question of the Indian country status of Sections 8 and 17 for EPA 

Moreover, both Counsel for NMED and the Hearing Officer emphasized that the proceeding 
regardini the amended Discharge Plan Wll~ effectivl' only for thl" purposes of the New Mexico Water 
Quality Act (NMWQA), not the federal SDWA For example, in NMED's brief filed on January 27, 
1995, Counsel of NMED argued that "[t]he authority of NMED to issue [the Discharge Plan] ... is 
in no manner controlled by or related to the SDWA or EPA" The New Mexico Emjronment's 
Department's Response to the Navajo Nation's Brief-In-Chief (January 27, 1995, p. 25). Similarly, 
the Hearing Officer, in holding that NMED had jurisdiction over Section 17 under the NMWQA and 
denying the Navajo Nation's Motion 10 Dismiss, stated that "CrJegardJess of its effe.;t on a Federal 
VIC program, an EPA determination [regarding Section 17] cannot divest NMED of its authority to 
regulate the privately owned mineral estate and surface use easement under ~ law." Decision: 
Motion to D4miss For lack pf luWYjy!jvo (May 10, 1994, p.lO)(ernphasis added). The Hearing 
Officer additionally stated that "fi]n any case, NMED has the authority to regulate the ~ VIC 
program on the 200 acres involved in [the] application [and thatl NMED shOUld exercise its 
jurisdiction to regulate this permit modification apphcation, and to administer the ~ VIC program 
on the 200 acres." 1lt (emphasis added.) Finally, both in the "Conclusions of Law" of the Decision 
on the Navajo Nation's Motion to Dismiss and in the "Recommended Conclusions of Law" of the 
Repon of the Hearing Officer (adopted by the Secretary of NMED), the Hearing Officer found that 
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NMED had authority under state Jaw to act on HRJ's application but made no finding regarding the 
effect of NMED's action for the purposes of the federal SDWA Of course, EPA has never opined 
on the requirements or the reach of New Mexico Jaw. Thus, on their face, tile Hearing Officer'S 
rulings do not address the requirements of the federal SDWA 

,.... 
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MEMORANDUM 

FROM: 	 Gregory LindtfJ! 

Regional Indtan Law Attorney 


Through: 	 Gail Cooper 

Deputy Regional Counsel 


TO, 	 Felicia Marcus 

Regional Administrator 


RE: 	 Jurisdictional Issue For Permitting of Hydro Resources 
Inc. (HRI) In-Situ uranium Mining Project at Church Rock, 
NM 

ISSUE PRESENTED 

Should EPA Region 9, rather than the State of New Mexico, 
process the underground injection control (UIC) permit application 
under the Safe Drinking Water Act (SDWA) for HRI' s proposed project 
on privately-owned land (Section 8) within the Church Rock Chapter 
but outside the boundaries of the formal Navajo Reservation? 

SHORT ANSWER 

Yes. Because the Indian country status of the Section 8 is in 
dispute, EPA should act as the permitting authority under the SDWA. 

PISCUSSION 

1. BACKGROUND 

HRI proposes to conduct in-situ uranium mJ.nJ.ng at three 
separate locations near the Navajo Reservation in northwest New 
Mexico. The Church Rock portion of the project is located on two 
contiguous sections of land -- Sections 8 (the southeast quarter)
and 17. Sectiull 17 is held in t;x;ust by til.. u.s. f01: the benefit of 
the Navajo Nation. HRI owns Section 8. I have attached a map of 
the Church Rock portion of the project. 

HRI's project involves the installation and ope;x;ation of Class 
III UIC wells regulated under the SDWA. In 1989, HRI obtained a 
permit (called a "Discharge plan"' for Section 8 from NMED. EPA 
has granted NMED primacy under the SDWA to administer the UIC 
program for the non-Indian country areas in New Mexico. Pursuant 
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to the Memorandum of Agreement for the grant of primacy, NMED 
received approval of a Temporary Aquifer Designation (TAD) from EPA 
Region 6, which was required because HRI proposed to inject into an 
underground source of drinking water. At that time, no party
raised to EPA the issue of whether Section B was within Indian 
country .. 

NMED's approved pro~ram does not extend to Indian country (see 
definition below). In fact, EPA has promulgated a supplemental OIC 
program for all of Indian country in New Mexico (which also applies 
to all of Navajo Indian country in Arizona and Utah). (~53 ~ 
~ 43096 (October 25, 1988); codified at 40 C.F.R. Part 147, 
subpart HHH). In the preamble to the final rules establishing the 
Indian country Ule program, EPA stated that in order to provide 
adequate regulation of wells and minimize disruptions pending 
resolution of disputes, EPA would administer the federal UIC 
program where there was a dispute as to the Indian country status 
of the area where a regulated project is proposed. (~.I£;L at 
43097 . 

In August 1996, NMED issued a public notice that it was 
proposing to renew HRI' s Ule permit for Section B. In October 
1996, the Navajo Nation submitted comments to NMED stating that it 
believed that NMED lacks authority to issue permits for any part of 
HRI's proposed project and specifically for Section 8. The Navajo- Nation also submitted comments on the technical aspects of the 
permit. Concurrently, the Navajo Nation informed EPA Region 9 that 
it believed that HRI's project on Section 8 is within Indian 
country and therefore subject to EPA's authority under the SOWA 
rather than to the authority of NMED. The Navajo Nation provided 
some information regarding why it thought that Section 8 was within 
Indian country. 

Subsequently, Region 9 forwarded the Navajo Nation'S October 
letter to NMEO and asked both NMEO and the Navajo Nation to provide
additional information regarding the status of Section 8. NMED has 
not addressed the arguments of the Navajo Nation directly but did 
state that it believed that the Navajo Nation's current position on 
Section 8 was inconsistent with the position taken by the Navajo 
Nation in previous cases and that Region 9 should not assume 
permitting authority for HRI's project on Section 8 for a variety
of legal and policy reasons. On F"brct"ry 28, 1"97, "t"I"t">rn"ys for 
the Navajo Nation supplemented the October 21 letter, discussing 
issues raised in NMED's response. 

The following discussion is an analysis at the Indian country 
status of Section 8 based on the information that the Navajo Nation 
and NMED have submitted. However, the analysis is limited to 
determining whether there is a bona fide dispute regarding the 
Indian country status of Section 8, rather than deciding whether or 
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not Section B is actually within Indian country. Given the 
complexi ty of the factual and legal issues, EPA would need to 
develop a much more detailed factual record before EPA could decide 
whether Section 8 was within Indian country. In addition, because 
or ~l!.. 1"\0",1 cmd policy ",a",lrl",,,,t.,i,ww. wf ,.,",,,,11 .. determination, EPA 
would need to coordinate with a number of other federal agencies 
(Department of. Interior and the Office of the U.S. Attorney) before 
d~ciding the status of Section 8, Finally, since EPA is still the 
permitting authority under the SDWA when there is simply a dispute 
regarding the status of Section 8, determining the status of 
Section a at this time is unnecessary. 

:2. INDIAN COUNTRY - LEGAL STANDARD 

Although "Indian reservation" is a commonly used term, the 
legal term that describes the demarcation between federal (and 
tribal) and state jurisdiction is "Indian country." Since 1948, 
Indian country has been defined to include all land within any 
Indian reservation, all dependent Indian communities, and all 
Indian allotments. 1 Tribal trust land outside the boundaries of 
a reservation is also Indian count.x;'y even though not formally 
designated a reservation. (See. e. g. Oklahoma Tax Commission v. 
Citizen Band Potawatomi Indian Tribe of Oklahoma, 49B U.S. 505 
(1991) .) Reservations, allotments, and tribal trust land are 
relatively easy to determine by reference to maps and deeds. 
Determining the existence of dependent Indian community, a term 
which is not statutorily defined, requires a detailed factual and 
legal review. 

The U.S. Court of Appeals for the Tenth Circuit (the circuit 
that covers New Mexico) h~s ~dopted the following legal otandard 
for determining whether an area is a dependent Indian community: 

(1) whether the United States has retained "title to the lands 
which it permits the Indian to occupy" and "authority to enact 
regulations and protective laws respecting this territory,"; 
(2) "the nature of the area in question, the relationship of 
the inh",blt.",nt.,. in th.. ...x;e.. to Indi .. n t.x;'ibes and to the 
federal government, and the established practice of government 
agencies toward the area,"; (3) whether there is "an element 
~f cohesiveness , .. manifested either by economic pursuits in 
the area, common interests, or needs of the inhabitants as 
supplied by that locality,"; (4) "whether such lands have been 
set apart for the use, occupancy and protection of dependent
Indian peoples." 

1 The definition is found in a criminal statute, 18 U.S.C. 
§1151, but applies to civil jurisdiction as well. 
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Pittsburg", Midway Coal Mining Co. v. Watchman, 52 F.3rd 1531, 1545 
(10th Cir. 1995) (citations omitted). The Court also stated that 
before evaluating these four factors, a court should determine the 
appropriate community of reference for the evaluation, focusing on 
the status of the area within the context ot t.he surrounding 'IL ..". 

Several of the Pittsburg "' Midway factors overlap. For 
example, determining the "ppropriate "community of'r.;>fp"."nce" will 
involve reviewing the same information for analyzing the "nature of 
the area in question" or whether there is "an element of 
cohesiveness" of the community. A recent decision from the U.S. 
court of Appeals of the Ninth Circuit recognized the overlapping 
character of the factors, stating that the "purpose of developing 
a multi· factored analysis" is to determine whether, in a broad 
sense, the federal goveulm .. llL has set aside the area for Indians 
and provides "superintendence" over the area. Yukon Flats School 
Dist. v. Venetie Tribal Gov't, 101 F.3d 1287, 1293 (9th Cir. 1996). 

3. THE STATUS OF SECTION 8 

Section 8 is within an area of northwest New Mexico that was 
added to the formal Navaj 0 Reservation. In 1911, however, this 
added area was "disestablished," no longer within the boundaries of 
a formal reservation. Nonetheless, much of the land in the 
"disestablished" reservation remains Indian country because it is 
either tribal trust land, individual trust allotments, or within a 
dependent Indian community. Because Section 8 is privately owned, 
it would be within Indian country only if it is within a dependent 
Indian community. 

a. community of Reference: 

The Navajo Nation argues that the Church Rock Chapter is the 
appropriate community of reference for evaluating whether Section 
8 is within a dependent community.2 A court may agree, but may 
disregard chapter boundaries all together. However, the court 
could also decide that a l,arger area (the Church Rock Chapter and 
an adjacent chapter) or a smaller area (the area immediately around 
Section 8) is the appropriate community of reference. It is highly 
unlikely that a court would look solely at Section 8 (the proposed
mine si~e); except for activities rc1..ted to the propo~ed minp ~nd 
livestock grazing, Section 8 is unoccupied. In addition, in 
Pittsburg", Midway, the Tenth Circuit found that the mine site ( a 
eoal mine covering several square miles) was not an appropriate 

2 "Chapters" are the political subdivisions of the Navajo 
Nation and correspond to specific geographic locations. Political 
representation and tribal services are tied to the chapters. 

4 

App.ll0 
I~ 



J 

ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT MATERIAL DO NOT RELEASE 

"community of reference." Pittsburg & Midway, 52 F.2d 1531, 1545. 
For the purpose"s of determining whether there is a dispute 
regarding the Indian country status of Section 8, resolving the 
"community of reference" issue is probably not significant; in any
alternative, the evaluation of the four factors listed below would 
remain substantially the same. 

b. Title 	to land' Power to enaGt laws: 

A majority of the land immediately surrounding Section 8, as 
well as a majority of land within the Church Rock Chapter (and
adjacent chapters), is either held in trust for the Navajo Nation 
or members of the Tribe or owned by the federal government and 
leased to the Navajo Nation or its members. The federal government
has retained authority to enact laws and regulations (e. g. the 
federal UIC program) respecting tribal trust and allotted land. 
The federal government has also retained authority to regulate land 
and resources in addition to trust land. For example, under the 
Surface Mining and Reclamation Act, 30 U.S.C. §120l .!!l.l;.. seq. , the 
Office of Surface Mining regulates mining activities on land that 
has any tribal or individual Indian interest, whether held in trust 
or in fee simple. 

Since Section 8 is privately owned, title to the land is not 
retained by the U.S. Nor has the federal government specifically 

~ 	 retained authority to enact laws relating to Section 8 that are any 
different from laws affecting private land outside Indian country.
Of course, the analysis is somewhat circular since federal laws 
enacted for Indian country would apply if Section 8 is within 
Indian country. 

Although the title to any particular parcel of land is 
important, nothing in the law regarding dependent Indian 
communities indicates that privately-owned land could not be part
of a dependent Indian community. The leading treatise on Federal 
Indian Law states that private land could be within a dependent 
Indian community, depending on the facts of each specific 
situation. (~Felix S. Cohen's Handbook of Federal Indian Law 
(1982 Ed.) at 39.) In addition, in the Pittsburg & Midway case, 
al though the area in question was approximately 40% priva tely 
owned, the Court of Appeals remanded the case back to the District 
court in order to melke t.lle dependent Indian community 
determination, indicating that private land is not categorically 
excluded from dependent Indian communities. 

c. Relationship of Inhabitants to Tribal and Federal 
Government; Provision of Governmental Services: 

Over 90% of the population in the area surrounding Section 8, 
in the Church Rock Chapter and in surrounding chapters, is Navajo. 

5 

App.111 



ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT MATERIAL DO NOT RELEASE 

Most of the remaining population works for the Navajo Nation or the 
federal agencies serving Native Americans (BIA, IHS). Thus, there 
is a special relationship between the federal government and an 
overwhE'lming portion of the population in the area because the 
population is Navajo. Likewise, there is a special relationship 
between the Navajo tribal government and an overwhelming portion of 
the population in the area because the population .is Navajo. 

Either the Navajo Nation or the federal government (through 
the BIA, IHS, EPA and other federal agencies) provide many of the 
governmental serviee$ to the inhabitants of the area. The State of 
New Mexico maintains most of the paved roads in the area, including 
the only paved road that exists near Section S. In addition, most 
of the children in the area attend schools administered by the 
state. 

d. Cohesiveness of Community: 

The majority of the population around Section 8 and within the 
Church Rock Chapter is Navajo. Many of the people are involved in 
ranching, farming, or other traditional economic pursuits, although 
some are employed in or near Gallup, New Mexico. Because most of 
the population is Navajo, almost all social, cultural, religious 
and political life is centered on the Chapter or, more generally, 
on the Navajo Nation. Some of the Navajo who live within this area 
live in traditional dwellings at least part of the year. Finally, 
a majority of the non-Navajo population that live in the area are 
employed by either the tribal or federal governments to provide 
services to the Navajo residents. 

~urRose of Establishing Community: 

The purpose of the community in the area surrounding Section 
8 seems to be a direct outgrowth of the creation of the extension 
of the Navajo Reser-vation. Although now disestablished, the 
extension was created primarily to provide homes and land for 
Navajos who lived outside the formal boundaries of the Reservation. 
In fact, some, if not most, of the individual allotments were 
granted during the period that the area was part of the Reservation 
or soon thereafter. In addition, since the extension was 
disestablished, the Navajo Nation has purchased a large part of the 
area (in the Church Rock Chapter, as well as ill "djacent Chapters) , 
which the U.S. holds in trust for the Tribe. The express purpose 
of the federal legislation authorizing the purchase was to provide 
homes and land for member., of th.. Navajo )oJ"r.lon living in the area. 
In addition, the Church Rock Chapter was established, with the 
support of the federal government, to assist both tribal and 
federal officials in offering services to the local Navajo 
population. The Chapter, it seems, now provides a sense of 
community, both politically and socially, to the local population. 
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No other purpose for establishing the community around Section 8 
has been identified. 

f The position of NMED 

NMED had not supplied any information directly related the 
I?ittsburg &; Midway factors. However, it is clear that NMED 
disputes that Section B is within Indian country.' NMED seems tu 
have two arguments. First, NMED has historically regulated private 
land outside the formal Navajo Reservation boundaries but within 
the <:!orea of Church Rock. Second, NMIi:D states that t".h.. Indian 
country status of Section 8 was adjudicated in a state 
administrative proceeding and in state court. 

NMED's regulation of private land within the Church Rock area 
does not by itself affect the status of Section 8. Al though a 
factor in determining the status of a particular area, the 
provision of state services within th~t are~ does not necessarily 
change the Indian country status of the area. Federal courts have 
held that the exercise of state authority (even in the absence of 
federal authority) does not, by itself. terminate the Indian 
country character of an area. See, e.g, United States v, John, 437 
U.S. 634, 652 (1978). 

Although it appears to be problematic, the fact that a state 
court ruled that Section 8 is not Indian country does not answer 

,the question of the status of Section 8 for EI?A.. Because the 
federal government was not a party to the litigation, .it cannot be 
bound by the decision. See prumond v. United States, 324 U.S. 316 
(1945). Federal courts have been especially vigilant in following 
this rule of law in the context of Indian rights and property. ~ 
united States v. State of Washington, 459 F. Supp. 1020, 1064 (W.D. 
Wash. 1978). In addition, the determination of Section 8's Indian 
country status does not seem to be crucial to the court's 
jurisdiction over the substance of the litigation (water rights), 
and, therefore, may be simply the dicta of the court. 

Even though not binding on th~ federal government, the state 
court decision could provide guidance for reviewing the status of 
Section 8. However, the decision did not discuss how the court had 
reached its determination and did not analyze the Pittsburg & 
Midway (or any other) tactors. Moreover, according \.u th'" Navl'ljo 
Nation, the decision as it relates to the Indian country status of 
Sections 8 and 17 may be moot: the petitioner lost on the merits at 
the trial lcvel and voluntarily withdrew it." appeal. Ultimately,
the state court decision does not answer the question but 
underscores the existence of a dispute regarding Section 8, at 
least from NMED's point of view. 

NMED has also referred to the state administrative proce~ding 
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over the amended Discharge Plan for support of its position that 
Section 8 is not within Indian country. However, the status of 
Section 8 was not at issue in that administrative proceeding; none 
of the briefs fil~d in ~hp pr~cppning n~r thp dpcision of NMED 
dealt with the status of Section 8. It was not until October 1996 
that the Navajo Nation raised the issue regarding the status of 
Section 8 to EPA. 

4. CONCLUSION 

There is a ~ ~ dicpute regarding the Indian country 
status of Section 8. It is likely that Section 8 would be held to 
be within a dependent Indian community. Whatever community of 
reference is used, the existing evidence for each of the factors 
discussed in Pittsburg &Midway weighs towards finding that Section 
8 is within a dependent Indian community: most of the land is held 
by the U.S. in trust for the benefit of the Navajo Nation or its 
members and was expressly set aside to provide homes and 
livelihoods for Navajo Indians; the community is overwhelmingly 
Navajo and as such is under the supervision of the federal (and 
tribal) governm~nt b~causp the population is Indian; beyond the 
minimal commercial pursuits of non-Indians, the nature and purpose 
of the community relates solely to members of the Navajo Nation. 
On the other hand, NMED argues that Section 8 is not within Indian 
country because the land is outside the formal boundaries of the 
Navajo Reservation, NMED has historically regulated Section 8, and 
a state court ruled that Section 8 was not part of Indian country.
Currently, therefore, the Indian country status of Section S is in 
dispute, and EPA should act as the permitting authority under the 
SDWA. 
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BEFORE THE STATE ENGINEER 
STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION 

OF UNITED NUCLEAR CORPORATION 


#G-190-SUPPLEMENTALFOR PERMIT TO SIJPPLEMENT POINTS 

OF DIVERSION AND PLACES AND 

PURPOSES OF USE OF UNDERGROUND WATER 

OF THE STATE OF NEW MEXICO 


PROTESTANT NAVAJO NATION'S POST HEARING 
BRIEF IN SUPPORT OF ITS PROPOSED 

FINDINGS OF FACT AND COl'<CLUSIONS OF LAW 

-
NORDHAUS, HALTOM, TAYLOR,NAVAJO NATION DEPARTMENT OF 
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Paul E. Frye, Esq.Stanley M. Pollack, Esq. 
T .r .... ha bel Leger, Esq.Spedal Counsel fOT Water Rights 
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I. INTRODUCTION 

United Nuclear Corporation (UNC) applied for a permit to supplement points of 

diversion and places and purposes of use of underground waters from the Gallup Underground 

Water Ba3in's Westwater Canyon aquifer. Applicant's I:xhibit 2, (hereinafter cites to 

Applicant's Exhibits will be referenced as App. Exh. Hearing Examiner's Exhibit 

(hereinafter cites to Hearing Examiner's Exhibits will be r~ferenced as' H.E. Exh.--.J. 

UNC seeks the diversion of water to conduct an in-situ uranium mining operation on 

the NE 1/4 of Section 17, Township 16 North, Range 16 West, N.M.P.M (hereinafter Section 

17) and the Sf 1/4 of Section 8, Township 16 North, Range 16 West, N.M.P.M. (hereinafter 

Section 8). UNC proposes to drill 750 wells on land located throughout Sections 8 and 17. 

Section 17 is Navajo Nation tribal trust land, held in trust by the United States for 

the Navajo Nation since 1929. The mineral interest in section 17 is owned by' Cerrillos Land 

Co. and Hydro Resources, Inc. (HRI), in turn, owns the leasehold interest to the miner.1 .<tate. 

Stipulation of Applicant UNC and Protestant Navajo Nation (hereinafter Stipulation). HRI 

owns the SE 1/4 of Section 8. Stipulation. 

Both Section 8 and Section 17 are within the Navajo Churchrock community. All of 

the lands which would be impacted by the proposed drilling are within dependent Indian 

communities, 18 U.S.c. § 115I(b), or the 1880 Navajo reservation boundaries. These lands are 

Navajo Indian country. The Navajo Nation has enacted comprehensive legislation governing 

the use of water within its jurisdictional territories. The State Engineer does not have 

jurisdiction over water use within these dependent Indian communities, on tribal trust land 

or within th~ 1&&0 reservation boundaries. 

The Navajo Nation also has a vested interest in the waters UNe seeks to pump. The 

State Engineer must di:;mi!5s UNC':s application for lack of 3ubject matter jurisdiction. The 

State Engineer does not have jurisdiction to adjudicate any interest in the reserved Indian 

waters which UNC seeks to pump. 

i ........ 
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II. 	 THE HEARING OFFICER MUST CONSIDER THE EVIDENCE SUBMITTED 

HEREIN TO SUPPORT THE CHALLENGE TO THE STATE ENGINEER'S 

JURISDICTION. 


At the 	November 25, 1991 hearing, the Navajo Nation attempted to submit evidence 

to establish the factual predjc3t~s for tht>: Navajn Nation's position that the State Engineer 

is without jurisdiction to hear this matter. Hearing Transcript Volume I, page 26 (hereinafter 

cites to the Tran,,,riVl will beTL!, at _). The Hearing Examiner did not allow the Navajo 

Nation to present the evidence at the hearing. Instead, the Navajo Nation was instructed to 

submit documentary evidence regarding jurisdiction with the post-hearing bdors; the 

admission of which was to be taken under advisement. 

On December 20, 1991, the Hearing Examiner issued a ruling to allow the admission 

of Protestants' exhibits 3, 4, and 5. The Hearing Examiner did not rule on the admissibility 

of evidence which the Navajo Nation was instructed to supply with the post-hearing brief. 

In addition, Protestants' exhibits 3, 4, and 5 (hereinafter cites to Protestants' Exhibits will be 

referenced as P. Exh. __) constitute only the foundation of evidence which the State 

Engineer must consider in ruling on his jurisdiction. The Navajo Nation was precluded from 

presenting this evidence at the hearing and now submits it with this brief as exhibits A 

through J, attached hereto. (Hereinafler cites to Post-hearing Brief exhibits will be referenced 

as Brief Exh. __.) 

The Hearing Officer must consider this jurisdictional evidence because J) procedural 

due process mandates the consideration of all relevant evidence submitted in administrative 

proceedings; 2) a challenge to the jurisdiction of a tribunal may be raised at any time, and 

the evidence to support the discussion of jurisdiction must be considered; and 3) much of the 

evidence may be officially noticed in an administrative hearing. 

A. 	 Proted"r.! nu" Process Mandates Cons.i.deration of Evidence on 
Jurisdiction Which Is An Issue Properly Before The Hearing 
Examiner 

The jurbuiction of the StateI:ngineer to hear and rule on UNC's Permit Application 

is an issue before this tribunal. Indeed, the hearing examiner is required to discuss his 

jurisdiction over the matter in the findings of fact and conclusions of law. ~ Continental 

2 
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STATE OF ARIZONA 	 l 
l ss. 

COUNTY OF APACHE 	 l 

AFFIDAVTT ()F MET,YIN F BAUTISTA 


I, Melvin F. Bautista, state and affirm: 


1. I am the Diro.lor of the Office of Nayajo Land Administration ("()NI.A"L 

a government agency of the Navajo Nation, and a registered land surveyor in the State 

of New Mexico with public land surveyor number '/431, 

2. ONLA is the Office of the Navajo Nation with responsibility for the 

custody and maintenance of records relating to lands within the Navajo Nation, 

including lands within the Church Rock and Pinedale Chapters, 

3. The records are maintained as official government records of the Navajo 

Nation, All the information in this affidavit is contained in the public land records 

maintained by the Navajo Nation. 

4, The attached maps entitled "Status Ownership and Acreages, Church Rock 

Chapter" and "Status Ownership and Acreages, Pinedale Chapter" (hereinafter Church 

Rock map and Pinedale: map). were pr~pan::d under my supervision 3S Director of the 

ONLA. With the changes noted below, they accurately reflect ownership of land within 

the Church Rock and Pinedale Chapters. 

5. The exact boundaries of the Church Rock and Pinedale Chapters are 

described in Exhibit I, attached hereto. 

6. The northern most limits of the Church Rock and Pinedale ChapterS 

border the 1880 reservation boundaries of the Navajo Nation. 

7. There are aoproximately 55,481.51 acres of land within the Church Rock 

Chapter. The ownership of these lands is categorized as follows: 

AcreageQwners" ip 
30,560.44Navajo Tribal Trust Lands 
15,533.84Indian Allotment Lands 

5.230,70Bureau of Land Management 
1,854,57State Lands 

630.12State Lands Leased by the Navajo Tribe 
1,671.84Private 
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8. The ownership status and acreage figures for Navajo Tribal Trust Lands 

and land owned by the federal Bureau of Land Management (BLMJ in the Church Rock 

Chapter set forth on the Church Rock map do not reflect status changes which were the 

result of the December 1991 Tri-Party Land Exchange Agreement between the Navajo 

Nation, the BLM and the State of New Mexico, attached hereto as Exhibit 2. The Church 

Rock map also inadvertently categorized certain privately owned land as BLM land. The 

status changes and acreage are as follows: 

Former Ownership Current Ownership 
I Qca rjOD and Acreage and A.crea~ 

T.l5N., R.17W., BLM, 155.34 acres Navajo Tribal Trust 
Section 14, Lots 2, 3, 4 Lands, 155.34 acres 
and 6 

T.16N., R.17W., BLM, 160.00 acres Navajo Tribal Trust 
Section 14, N.W.',. Lands, 160.00 acres 

T.l6N., R.16W., BLM, 160.00 acres Private, 160.00 acres 
Section 8, S.E.", 

As a result of these corrections, the total acreage of land owned in the Church 

Rock Chapter by the BLM is 5,230.70 acres, not 5,706.04 acres. The total acreage of 

privately-owned land is 1,671.84 acres, not 1,511.84 acres. 

9. These are approximately 43,536.10 acres of land within the Pincd.le 

Ch.pter. The ownership of these lands is characterized as follows: 

Ownership Acrej1ge 
Navajo Tribal Trust Lands 23,929.85 
Indian Allotment Lands 9,323.62 
Bureau of Land Management 5,232.37 
State Lantls 2,510.68 
State Lands Leased by the Navajo Tribe 2,193.58 
Private Lands 346.00 

10. The ownership status and acreage figures for Navajo Tribal Trust Lands 

and land owned by the Bureau of Land Management in the Pinedale Chapter set forth 

on the Pinedale Chapter map do not reflect status changes which were the result of the 

December 1991 Tri-Party Land Exchange Agreement between the Navajo Nation, the 

Bureau of Land Management and the State of New Mexico. The status changes and 

acreage·.are as follows:r App.121 
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Former Ownership Current Ownership 
Location and Acreage and Acreage 

T.16N., R.ISW., BLM, 160.00 acres Navajo Tribal Trust 
Section 14, S.W.!4 Lands, 160.00 

11. With the exception of tribal trust land acquired pursuant to the 1991 Tri-

Party Land Exchange Agreement and the EI Malpais Land Exchange (see Pinedale map), 

all Navajo tribal trust lands in the Church Rock and Pinedale Chapters were acquired 

pursuant to the Act of February 14,1920,41 Stat. 408. 

12. In summary, over 84% (46,724.40 acres out of 55,481.51 acres) of the land 

in the Church Rock Chapter is held in trust for the Navajo Nation or its members or 

used exclusively by the Navajo Nation. In the Pinedale Chapter, over 81% (35,447.05 

:teres. out or 43,536.10 acres) of the land is held jn trust for the: I\.::lvajo N:1tion or its 

members or used exclusively by the Navajo Nation. 

13. I know the above facts on my pcrsun;J.! knowledge and they are correct 

to the best of my knowledge, information and belief. 

Further affiant sayeth not. 

~.5?~~ 
MViNfBAUTISTA 

SUBSCRIBED AND SIVORN TO before me this day 0[9<;1(/« .'(,/ 
IY92, by MELVIN F. BAUTISTA. ./ j 

?Q{~(.L/ ;);i2t/)7J 1171 
'Notary Public > 

~1y Commission Expires: 

My C!lmmiSlion upires Sept. 9, 1993 

4100.~44-flj$\e!ienlS'vn~ i-j5.arr 
1/15/92 

App,122 

http:43,536.10
http:35,447.05
http:55,481.51
http:46,724.40


Churoh Roc!< cnapter a~und ....y Oe.3<:ription 

Comll'9oce allhe GLO 2:2 Mile PO<i Marker slb.Jejed on the s>:cord addioon :0 lhe 
Na'Jajo Tra<.ty Re;;erva'lion by the Ex9Ccrtive On:l€rol January 6,1880 (E.O. lesO);, 

Thenca "'9St alo~ the E.O. 1B8D Boundary li~e intersocts tne range lif)9 betWeen 
Range 17 and 18 west to west quarler comer of SeC:ion 31, TO'/onship 17 north, Rance 
17west; 

Thenca south abng said range line one hal mile to south·...'9S! corner 01 1m Sildion 
31. Township 17 nooh. Ranoa 17\'1951: 

Thence eas: along to',,,~$hlp ins betwaoen Townshio t 7 and 16 ncrth to north~ 
oc:mer 01 nor:h quarter 01 Se::1ion 1, Townsl1lp 16 north. Range 18 west; 

Thence south aJot>;;! said range line be-t",een Fiange 1e ane! '7 was; seven miles to the, 
soutOOaSI comer of southeast quarter of Section t, TO'n'llSnip 15 north, Ran~e 18 west; 

-
7hence west along said section ine between Seclion 1 and 12 one half mile te 
nerthwest comer of northw.st quart!! r of SectIOn 12 Towns hip 15 nolth, Ran~9 1 B 
west; 

The nce south through center SGC!kln line one mile to scutheast corn&r of the 
southwest ~arterot Seclion 12, TownSlip 15 no.1h. Range 18 Illest; 

Thence easl along said section line between section 1eand 7 one mile to sCII.;1hwest 
cornll< a/the SQuthWeSl quarter of &1ction 7, Township 15 north. Range 17 west; 

Thence SDuth alOng centEr sectien ane to canter Of &;ctiOn 18. Townsnlp 15 nOltil, 
Rang!> 17 north; 

'ThanCQ east along cenle," sec:ior'o line tc sou1heast corner nf the northeas: quarter of 
Sac:ion 18, Township ~5 ronh, Range 17 weS1; 

Thence nor.h along sec;ion line :Jatween Section 18 and 17 one and ane ha~ mile to 
nonMwast comer of ncrtil'M>St quartllr 01 Sectloo a, Township 15 mxlll, M"nge 17 "':oS"!; 

Thence east alona section line bocwean S<lctioo 8 and 5, one mile to nortneasl comer 
of northeast qu .rt;;" of SO(Otinn B. TnllJT1"hip 15 oMh, Rance 17 west: 

TI"",,~ce SCL1.h abno section line 0011'1690 SeMon a and 9, one half mile :0 southeast 
::::>rner of northeast quarterof Section S. lownship 15 north. Range 17 west; 

Thance _51 through cemer line ai Section I} ene half mila to cerrtec oj Section 8, 
township t 5 ncnh, Pange 17 wes1; 
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Pag. 2, Church R~~k Chapmr BouncerI' DescrIption 

Thence south through cenl&r line Of Sadlcn or,,. ho.lf mile to tha SOL.1h',J(esl corne< crl 
sDUt~aas. q.:~nero! Sec;jon S, TownShip 15 norm, Ran\je 17 west; . 

Thanee eaS1 OnE and one hall mile to nor1hee.S1 corn~r of ncnheaS1 q,Janer of Section 
16, Township 15 noml, mngB 17 wss:: 

Thence s.oU1h along said section line bel'"""en Sectlo~ t Sand 15 one milG to 
SOUlheas1 come< of sout11east quaner of S&d:ion 16, TO'I'Inship 15 north, Rnnge 17 
lNest; 

Thence wes! along s2id section line between SeC1ion 15 and 21 one n'ita 10 north\'Jest 
comer of nortrr..'-'9S'! of quanBr cf Se>.ct~" 21. To·.·.mship 15 ~onh, Rano~ 17 west; 

Thence soU1t1 !!bog said soctiOn nne between Section 21 'ar.C 20, one half mill) to the 
west qua1er comer (;f Section. 21, Township 1 :: r.o,~h, Ra~ 17 0'1.&; 

Thel1ce west through the center sedion line af Sec:icr. 20, to west quart"r comar of 
S9C':ion 20, Townsl'lip 15 nonh, Range 17 west; 

TMnw north long said secticn ioe betwe9n Section 20 and 19, one helf mile 10- no rthe ast corner ci no rtheast quarter of Sectio n 19, TO'Mlship 15 nDrth, Range 17 
WBst; 

Thence west alon~ saKJ SOC'tion line between Section 19 and 18, one mils:o 

northwest comer cf Section 19, Township 15 nMh, Range 17 west; 


ThenCE s<x'1h along rangs ina bel'....een Ran96 ~ S and 17 I'I'9Sl, three miles to 
sou1h"",..st corner of ro<;th ....'9S! quarter of Section 31, Tow~ship 15 north, Range 17 
wsst.; I 

,;,ence 9aS1 along tO~lnship line beiwaen Township ~5 and 14 north, four and one half 
miles 10 irr:ersect w~ line of Fort Wingate Army Depot Bouncary ine; 

Thence north along said Fort Wingate Army Depot boundary line, four and lhree 
quart9r miles 10 Inlerseel no~h rtght-of-y,ay Ii"le of Atchison Topeka and Santa Fe 
Railroad; 

Thenes east eiong said nonh rtght-<lf.-..ay iine of Atchison Tcpaka and Santa Fe 

Railroac irrtersact section line of Section :20; 


Thence north abng said se::tion line betwoon Section 5 an:: 4, three ane one half 
mile. to northwest comer 0; northweS't quarter 01 Secton 4. TO'J.'nship 15 nortn, Range 
16 ·.... est; 

r 
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Page 3, Church R""I( CIH.pl."" Boumiary Description 

nenoa east alone township line bGt1Yeen Tov.nship 16 and 15 north.!'Ine m'la to . 
OOO1heaSi cornar of &lc1ion 33. Townsh~ 16 ~or1h. Range 16 weSt; . 

TMnce nonh along sad section line between to Section 4 and 3. six miles 10 
oorthe.a3t ~rner of no.1h"",,1 qlJa,t..- of Section 4, Township 16 nOf1n, Rar>g& 16 nom; 

Thence west aklng said section lina to sout~east Olfnll( of Southeast quaner of 
Section 33. Township 17 north. R,anga 161'1Ils!; 

The~c~ nonhweS( aiDI1g section ~ne be1wean SecDon 3 and 34 one half mile to 
inlersect sCK.J1h boundary line of E.O. 1830; 

ihence 'Ne.st along the E.O. 1880 Boundary jinOl. seven miles~a lha palm of beginning. 

,...., 
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'!'~:-?AR7Y 

COO?::::,./~T!V::: ":"'Gn.:::::::!!~r7 

:0 R THE 

Navajo occupanc:, resol:..J.tion and land c::J:1so1iciat:'on pro;ra::x ooje:c:! ves, by ::he 
Hava~o Tr:be, 3uresu o.i. Ir:di.an Aff3irs and Bu:-eau of Land Manageoent. 

A. 	 INTRODUCTION 

For a nu~be= of generaCions, the Savajo people have used the publ!c:.!a~ds 
Yi:~in the C~eckerboa=d Are.a for g!:"a::i~5' hUIJlt::::d~t::5 ·di.1G. other ?Ur?Ob~!>. 
Nut:le,ous aCCe:::pcs have been made in the past by the Fede,al Government to 
leg:!.ti:oize unauthorized Navajo Lar-a uses. Since tbe signing of E:xeCricive:" 
Order 709 on Novc:l'loe.r 9, 1907. which ex::ended the oound:trlp.s of the:Nav~jo: 
Indian Rese,vation, a numbe, of legislative and adt:.inist::rative acci:Ons 
relac:!.ng to land ~ithdra.als, corrections, additions, delecions, 
r~visians, amendments. parcial revocations, total revocations, etc •. have 
added Co the comple:c:!.:y of land use ac=inistracion i.n ehe Checkerboard 
Area. See Attachcenc A. 

The signatory agencies recognize ::~e lcngs:anding liavajo occ~pancies on 
public land ~ichin the Checkerboard Area. Signatory agencies further 
agre~ co do any and all t~ings necessary to legiti:::, wne,e possible 
unauchor:!..=ec homesit:.es that oc;:u:-=ed ?:r':'or t.o the 1974 inventor)" and to 
cont~nue co suppor: land exchanges ar.c oche= land actions directed to~ard 

consolidar~on of Navajo and non-Navajo use areas. 

3. 	 PUR.?OS:::S A:m OB.J'EC:rVES 

The 	~u~;ose.s and objec::':'ves of t~e progra:n a:re as folloiois: 

1. 	 De~ine ~he extent of Navajo oc:upa~cy a~d use of public lan~s in 
not'c:te:-:1 NeW" !-:!e:ci.co. 

C:e3.t'2.·, define t:.he role of the Et..:! and 'B!A in c.ar:'ying out the t::--JSt: 

,:espons~!:l11ity of the Sec:ec8:'''j or che I::r.t:erior in 11ghc of e:{is::i:lg 
laws, regulac!ons, and che mulci?lc-u~e m~nas~ent re$pcn$i~il~~i~s of 
:he 3L~; educace BL~, BLA, a~d Navajo' Tribal pe~sonnel, and the 
genersl public about the requi=e~e~cs aud limitations of t~is role. 

3. 	 Using t;,~"auchority of the Indian Land Consolidation Aces of 1921, 
1983 and 1984, and the Federal La~d Policy and Management ACe, che 
Indian Reorganization Act of 1934, and the Indian Education Assiscance 
and Self-De~e~ination Act of 1975, complete a plan tor Secretarial 
approval ~hich ~ill guide c=a~sfe,s of lanas from Federal to Navajo 
ownership, and vice versa; in coniormicy ~th the general framework of 
c:he r'anttingcon ResouI;"ce Hauage!!lenc ?1.a::; i.dent::ify any tJ:..thci:r.n....als .a.~d 

legislacion necessary to complete such t=ansfers; and review existing 
yithdrayals in the Checkerboard Area. 

4. 	 Aut~or!ze exiscing Navajo occ~?anc:es, that ~ere established prior to 
19i4, through land patents (or ~eside~~!al leases) unless i: is 
ce~a~i~ed :ha~ the lands are needed for public uses (inclua~~gr 
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~inerll developrncn:) !ncons!s:e~: ~~:~ :esi~~n~!!l use; d~velo? an 
!.::;:ac: .:r.c. :-asa~:2.2:::er:.: pol.iCj' :8 o:::=:::C.J.:i! 3~::..:a:':o;:s ·...·h~:2 J 

pac~~t (0= !e!se) c~cnot ~e grs~:~~. 

s. 
fur:::-e ana it .. ':'s cat:2:-=.i.ned :::;:.=: sue:; ;.:se 19 :!"le hi;hes: and bes~ use 
of t::e lana t reSlden::.:!...:!l U::"t::! c.:...3.;'. u:$usa.lly :la auc::-tori.:ed thrl"!,.zn 
patents providing the use is co~sis:er:.t Yi:~ appro vee land use plans. 

6. 	 Inc:-:.asc ?u~l.:!.e .a"..1areT1~~.C: rl:'.,rlu:: t:h2 :-:.eed :or rhe aL:! to i::::ole=e~t t.::e 

above, in order co provide for orderly .resou:~e de~elopme~~ (e.g. 
:ineral and grazing) and for op:!~u~ puolic use and e~joyce~t of ~~e 
hne!. 

i. 	 Make a complete review of any relinquished :~~ian a:lo:=e~ts that are 
due fer l!e~ selections or excha~ges for t~e purposes of complet!ng 
the re'alt:y ac:ions. Revleioi and ad~u!:i(' l.a.~"";.d vichcra.\JOll,:,; th~t: t'.1e!'~ m.l':.~.<'!1 

in aid of legislatio~ to adjusc Nava~o lands, including a revie~ of 
the ~ineral estate. 

8. 	 The par:ies ag~2e to establish ~ork~~g grou?s ~hic~ ~!ll =eet at leas: 
qua:terly to address probleos of (l) occupancy =esoluc!on) (2) 
aC:linisc=acion .a!"!d inr:e"!'?re.tat:::'c::'l of :ele';a:.t:. publ:'c lar.ci o:-ders anc 
exec~t~ve or=e~s, and (3) a f=a=e~o=k :0= land exc~anges and 
consolidatio~s. The parties furt~er ag=ee to establish an ove=sighC 
;;=oup cO!lsis~i::1.g af the C~ai::-::xan or 'lice C!1ai:::an af t.he Navajo T:-:"bal 
Cou::.::.:.l, t.~e Area Di:-ector for :~e ~ia..,ajo Ara3. Of::!.ce 0: the 3I..~, a:::i 
t~e S~at~.Direc:or for the Ne~ ~ex~co Sta:a Of:ice of 3t~, to ~hich 
the ~or~ng groups ~ill =e?or~ at least q~ar:e=ly. The oversight 
g=OU? ~ill tevie~ the re?orcs and ~eco;;e~ca=ions of c~e various 
~orking groups and cake appropr:a:~ ac:~ons i4 a ci=ely fashion. 

9. 	 !!1e 3L"! shall nuc rec:J~er:d :locii!ic.,,;,c::'o:lS t"lr c.a.nc:ellat:':ons in v'nole or 
:.::. p2.:,:, ot an ::~ciian use land ;,:=.::;c::-ii",;al ~..~i ::tot.!t: ...,.~;. ~ ten consul :a:::'..~::1 
~ith c~e Navajo Area Dirzc:or, 3L~, ex=~?c i~ caseS of an e~e~ge~cj 
~ociificat~on or ~is?os~l for ca::!Qnal sec~:~:7 =e~socs. The Nava~o 
Are3 n:':-ec:or shall no!: grarl1: CO:lsa::.: ~",,-':":ho'J.t: also co~su.l:':i:lg ..:::.::-. ;::e 
Navajo !='i.be. 

1. 	 From the date of a?~roval of chis Ag:ee~e~:, the sigca:ory agenc~es 
vill meet t~ce. annua.lly ::0 re.'I"ic ...... , upoac:e 7 ('Jr make changes in this 
Agree~ent. Subjec:s of revie.~ ~ill i~cl~de bue uill ~OC be l!~iceci 
to, lacd vichd=avals, land consolidations, land exchanges, acci 
Re~o~re~ Man~gem@n~ Plans. 

2. 	 Modi=ication or Cancellat~on 

This Agre2~enc shall re~ain in ef:ec: u~t~l codifiad by ~utual 
ag=ee~e~c of all ?arcies. !he Ag~e2~e~= ~ay be cancelled by a~y pa=:y 
Yi::h 30 cays notif~caticn to all pa~:ies.r 
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L~~iglat!ve 3~~ Ad=i:~3~:l:~~e AC:~J~s 


A£:ec:!.:-:g L.lr.c Uae AC=:~.':'3:=.:i:::'C:-: :":1 ::-:: C:-:ec;(e:-'on.::: A:-e.:. 


Q 1l/09/19n7 _ ~ithci:e~ lan~s ~J: :~~!a~ ~se (Navajo Rese=va:!on).::::.0. 709 
w~:hdrev !an~s !ot lnciiao use (J!~a=!lla Rese~v2:!on.):::.0. 711 0 11/11/1907. 
ace~daci land dasc:!pt~c~ of E.O. 711.

'E.Q~ 	 74; 0 0:/:8/1908. 
7'_4. 01/28/::.908. amended lar.c desc:!?:~~n 0: E.O. 709.E. o. 0 

t' ~ 	
Yithdre~ cer:a~~ ~~a::oc:ect' lzncs far I~~:~n use . 

.... v. 1000 0: 12/30/1908 
restored co ?ubl!c Do=~:~, ~ar.cs not alloc:ed to

E~O. 1284 0: 01/16/1911 
o r ot~er".Jise =~ser·J'ec. 

reserved la~d5 ~e~~ur=d ;0 ?D by EO 1284, for
E.O. 	 1359 of OS/Z4/1Hl 
!nc::'an ·use. 
restore~ ce::a:~ :4~ds ~~ s:~:~s exist!~g be:oreE.O. 	 1433 of. 02/17/1911 

l/H/ll. 


!.O. 	1700 0: 02/10/1913 ~!:hdre~ !ancis :or !~c:a~ use. 
reserved lacds fo; :=~ia~ ~se.E.O. 1744 of 05/06/:913 
Inci:a~ Sc~co:s a~c a:~~is:~a:ion pu~~oses.:::.0. l864 of 12/01/1n3 


:::.0. 2513 of Ol/15/19li 

Ac~ of 03/03/1921 •.. 


(41 5::3.::. 1::'39) 
te~pcra.::::!.:.r ".'i:::c.:e.',; 2..a.~d.s :o~ !nd:'an u::se.E.O. 4093 0: 10/24/1924 
pe!"::la::e~:ly ·..-i:::c:er.J ~a!!:is a:: :::.0. 4093 .forAc: of 03/03/::'925 . 
Ind::"an USc.( .. 3 S:3.:. 1114) 
wit~ci=e~ :!.S~CS :0= :~c:a~ use.~.o. of 07/08/1931. 
t::-ans:a::e.c ac.=::!:'s::::-a::":e ,jt:.:-isd:'c::'on ave: :.e::3.':':;!.O. 7975 of 09/16/1938 
lands ~o DOI. 
tempor~~i:y ~i~~ci~e~ la~cs~ t~~nsfe~~ed aG~i~is=:3.c:veD.O. of 12/23(19JS. 
jurisciic:~o~ co JO:. 

~i~hci:ev la~ds f~: !=cian use.
D.O. of 05131/1939 . .. 
Yi:hc:e~ la=as :~= :=c:a: use.D.O. ot 07/01/1939. 
a=endeci E.O. 79i5, ac.::.i:::'s~:-at::"~Je ju::i.sd:'ct:'c::.~.o. 8472 of 07/08/19 40 
t~ans;e~=cci co ~O! O~ zcci::o~al lands. 

-""loke"'; c(:o--::I~" i"'r:"; ·....; .. ·... c.'"" ... \i'~·s 0': D 0 ~/8r":1
D.~. 0; 08/:9/1942: :- . --: ..-~:~:: ;.~..:: .~~::: i:;:' _.4~ ~... ~ I/~;... evo:o;aa ce_ .. 3. ...... _Go ........ _ .. '4-.:. .. a""a... ,s 0 .. D.O. 1/8 ~-.
C.O. ot 05/07/1943. e~clucieci ce=:a:~ :a~ci ~c~d=a~als 0: D.8. 7/1/39.

D.O. of 02/03/1945. c;;~nsfer:,ec ac.:::"::'C"..is:=aC::"'le jur:"sciic:icn. ove: c.e=:a':':.
f.~. 567 of 6/20/1950 

lands, co DOl (":t:. ~..;;::'::.g;.~~ ~:!.li!:3.ry Res.). 
for DOE Doces,~c U"a~i~ ?=og=ac.P.L.O. 964 or 5/13/1954 
par=ia11y =evoked la~d ~~:~draQal of D.O. 7/1/39.D.O. of 08/08/1955. ilar~ially revot::.e:d :!..a.::!d ..... :!.::hdraval oi D.O. 7/J./39.D.O. of 03/22/1956 ..  par:ia1~y revo~eci la~d .i:~d=a~al of D.O. 7/1/J9.D.O. of 09/08/1956 .•• revoked land •..i:;'ci=~"als of. D.O. 7/8131, D.O. 5/31/39.P.L.O. 2198 ot 8/26/1960. D.O. i/1/39 ar.ci ~i:~~=e. cer~zi= lands for I~dian ese. 
partially revo~ec lacd ~i:hd=~wdl of rLO 2193_

P.L.D. 4157 of 2/13/1967. 
partially revoked lacd ~:~dra~al of PLO 2~98.

p.L.O. 4206 of 4/24/'..967. 
partially revoked land Yithdra~al of PLO 2198.

P.L.O. 4593 of 4/10/1969. 
revoked land ;r:.:~ci=a"(."als or EO 1359, 5/24/11.

P.L.O. 544.+ 0 11/4/1974. 
:ederal ~ar.d ?ol~cy ana ~anage~e~~ Act

P .L. 94-j79 a lO/21/l975 
authori=7 for =:: :!a2.?ais Land Exchange.

97-287 0 10/06/1982:.!... 	 ~u-~or~--' ;0- - ... ~.~~ 'ac~ co~sol~da:~on. ::.1'-1/1983.r- ? .... ~ Y.;:-':'59 0 	 .orL::~c:~o" ... " "'0" ;;,~-~Z44 0; i ~ i04-/74. - .I 	 ... .."' .. _.... * -..; .. '"' ..... a 3/a/l9S~P.L.D. 0"70_' exc;,anged :s:::c.s :: :-';Ii!e!'. 3L~! anc :r:'.
~-.,,. 

0 5/:/:984P.L.O. ':;1_-	 .:.~"!.., 95 ... , ::::5, :-;';'1 :::'28 e.t'.ci 2970 ~.::.:::C::,e"..· :.a:--.c
~,- 0. :03, - ---:j • J 0 f .. I 3790,? ._. O. App.129 
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s.o. (un~u~be~ed) of 3/25/1934 for Indian school and ad=i~ist=~t:Qn ?U~?OSe9. 
:3.r::!i~s:on 	 It'"!? 1987 . establishes f:-a,=e~...ork to =or~ effec:.:.vely ::anage 

checkerboard a:ea. 
, , 

Eib1iog:aphy: 	 "Navajo Indian Status Study of No::hwestern Nev Mexico," compiled by 
ehe Bureau of Land Mana~.~ent. Seate Land Of:i"•. 9/16/73. 
"Dec.';'e.ration or Cert:a.in L3n~$ ;";i::::tdrat..-n by VR~" mu; ~x~!:.:.1r:~\1'~ O!"d2'!"~ 

(1907-1911)" As Being Part of the-Navajo Res. in Nev Mexico compiled 

by Bureau of Indian Affairs, Easte~ Navajo A~encv, 1/5/82. 

"Anatomy of ehe Navaio Iadial! Reservacion" cODlpileci by the Navajo 

Nation, 1978. 
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